IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

Charles J. Reilly,
Plaintiff,

V. : ClVIL ACTI ON
: NO. 98- CV-1648
Keyst one Heal th Pl an
East, Inc.,
Def endant .

MEMORANDUM CF DECI SI ON

mdynn, 3. , 1998

This is an action to obtain benefits under a group health
plan. Before the court is Defendant Keystone Health Pl an East,
Inc.’s (“Keystone”) Rule 12(b)(6) Mdtion to Dismss the
Plaintiff’s First Anmended Conplaint for Failing to Set Forth a
G ai m upon which Relief May Be Granted or, alternatively, to
Strike Portions of the First Amended Conpl aint under Rule 12(f).
For the reasons set forth below, the notions will be denied.

I . BACKGROUND

The plaintiff, Charles J. Reilly (“Reilly”) is the President
of the Reilly Foam Conpany. See First Am Conpl. T 5.1.
Keystone is a health mai ntenance organi zati on that has provided
Reilly coverage under a group health plan. See First Am Conpl.
1M1 5.2, 7-7.2. Reilly suffers from*“spasnodic torticollis.”

First Am Conpl. ¥ 9.1. It causes “sustai ned nuscle

spasns/contractions . . . .” First Am Conpl. ¥ 9. The dispute



ari ses from Keystone’s decision to stop covering Reilly’s nedical
treatment for spasnodic torticollis. See First Am Conpl. 1Y 11-
14. 5.

On Decenber 23, 1997, Reilly sued Keystone in the Montgonery
County Court of Common Pl eas. Keystone renoved the case to this
court on March 27, 1998 on the ground of preenption under the
Enpl oyee Retirenent |Incone Security Act of 1974 (“ERISA"), 29
U S.C. 88 1001 et seq.

I'1. DI SCUSSI ON
A. Motion to Dism ss

The court may dism ss a conplaint pursuant to Rule 12(b)(6)
“only if it is clear that no relief could be granted under any
set of facts that could be proved consistent” with the

conplaint’s allegations. Hi shon v. King & Spalding, 467 U S. 69,

73, 104 S.Ct. 2229, 2232, 81 L.Ed2d 59 (1984). The court nust
accept all factual allegations as true and draw all reasonable
i nferences fromsuch allegations in the |ight nost favorable to

the plaintiff. See Oshiver v. Levin, Fishbein, Sedran & Berman,

38 F.3d 1380, 1384 (3d Cr. 1994); Rocks v. Cty of Phil adel phia,

868 F.2d 644, 645 (3d Cr. 1989). On a notion to dism ss, the
court may focus only on the conplaint, “matters of public record,
orders, exhibits attached to the conplaint and itens appearing in
the record of the case.” GOshiver, 38 F.3d at 1384, n.2; accord

Pensi on Benefit Guar. Corp. v. Wiite Consol. Indus., 998 F.2d




1192, 1196 (3d Cir. 1993), cert. denied, 510 U. S. 1042 (1994).
|f matters outside the pleading are presented to and not excl uded
by the court, the court shall treat a notion to dism ss as one
for summary judgnent disposed of as provided in Rule 56. See

Fed.R Giv.P. 12(b); Hilfirty v. Shipman, 91 F.3d 573, 578 (3d

Cr. 1996). Prior to converting a notion to dismss into a

nmotion for summary judgnment, the court nust provide adequate

notice to the parties. See Rose v. Bartle, 871 F.2d 331, 342 (3d
Cir. 1989).

Keystone attached evidentiary material to its notion to
dismss. See Keystone’'s Mot. Ex. B. To avoid converting the
nmotion to dismss into a notion for summary judgnent, the court
wi Il not consider this material.

1. First Amended Conplaint’s Tineliness

Keystone initially asserts that the first anmended conpl ai nt
is untinely. Keystone's Mbt.? 1. Rule 15(a) of the Federal
Rules of Civil Procedure states “[a] party may anend the party’s
pl eadi ng once as a matter of course at any tine before a
responsive pleading is served . . . .” Fed.RCv.P. 15(a). A

nmotion to dismss is not a responsive pleading. See Sun Co.,

Inc. (R& M v. Badger Design & Constructors, Inc, 939 F. Supp.

. Keystone’s Rule 12(b)(6) Mtion to Dismss the
Plaintiff’s First Arended Conplaint for Failing to Set Forth a
Cl ai mupon which Relief May Be Granted or Alternatively Rule
12(f) Motion to Strike Portions of the First Amended Conpl ai nt
will be referred to as “Keystone’s Mt .”
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365, 367 n. 3 (E.D.Pa. 1996); Schnabel v. Bldg. & Constr. Trades

Council of Phil adel phia, 563 F. Supp. 1030, 1035 (E. D.Pa. 1983);

see also, 3 Janes Wn Mbore et al., Muore's Federal Practice §

15.11 (3d ed. 1998) (defining the term “responsive pleadi ng” by
referring to Rule 7(a) “which distingui shes between pl eadi ngs and
nmoti ons, and provides an exclusive list of what is a pleading: a
conplaint, an answer, a reply to a counterclaim an answer to a
cross-claim a third party conplaint, and an answer.”). Since
Keystone had not filed a responsive pleading, the first anended
conplaint is tinely.
2. Definition of “Adm nistrator”
Keystone argues that it does not fit the definition of

“adm ni strator,” under ERISA § 3(16)(A), 29 US.C 8
1002(16) (A).2 Keystone’'s Mdt. § 3. Keystone contends that since
it is not an admnistrator, it is only subject to ERISA §

502(a)(1)(B), the denial of benefits provision, 29 US.C 8§

2 29 U.S.C. 8 1002(16)(A) defines the term
“adm ni strator” as:
(i) the person specifically so designated by the
ternms of the instrunent under which the plan is operated;
(ii) if an admnistrator is not so designated, the
pl an sponsor; or
(iii) in the case of a plan for which an
adm nistrator is not so designated and a plan sponsor
cannot be identified, such other person as the Secretary
may by regul ation presribe.
29 U.S.C. § 1002(16)(A).



1132(a) (1) (B)3. Keystone's Mt. 9§ 4; Keystone's Mem* at 2-3.
Keystone, therefore, takes the position that it is subject to
neither ERISA § 502(a)(1)(A), the provision relating to an
admnistrator’s refusal to supply requested information, 29
US C § 1132(a)(1)(A)° nor ERI SA 8§ 502(a)(3), the provision
relating to breaches of fiduciary duty, 29 U S.C. 8§ 1132(a)(3)°.
Det erm ni ng whet her Keystone is an adm ni strator under ERI SA
isirrelevant. Reilly does not request relief under ERI SA §
502(a)(1)(A). Moreover, ERISA 8§ 502(a)(3) does not nmandate that
causes of action for a breach of fiduciary duty can only be
brought against an admnistrator. See 29 U S.C. 1132(a)(3);

Curcio v. John Hancock Mut. Life Ins. Co., 33 F.3d 226, 233 (3d

3 29 U S C 8 1132(a)(1)(B) allows a participant or
beneficiary to sue “to recover benefits due to hi munder the
terms of his plan, to enforce his rights under the ternms of the
plan, or to clarify his rights to future benefits under the terns
of the plan[.]” 29 U S.C. § 1132(a)(1)(B).

4 Keystone’ s Menorandum of Law in Support of Their Rule
12(b)(6) Motion to Dismss the Plaintiff’s Conplaint for Failing
to Set Forth a C ai mupon which Relief May Be Ganted or
Alternatively Rule 12(f) Mdtion to Strike Portions of the First
Amended Conplaint will be referred to as “Keystone’'s Mem”

> 29 U.S.C. 8 1132(a)(1)(A) provides that a partici pant
or beneficiary may sue for relief for an adm nistrator’s refusal
to supply requested information. 29 U S.C. § 1132(a)(1)(A.

6 29 U S.C 8§ 1132(a)(3) permts a participant or
beneficiary to sue to “enjoin any act or practice which violates
any provision of this subchapter or the terns of the plan, or (B)
to obtain other appropriate equitable relief (i) to redress such
violations or (ii) to enforce any provisions of this subchapter
or the terns of the plan[.]” 29 U S C § 1132(a)(3).
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Cr. 1994) (noting that ERI SA broadly defines a fiduciary).
Consequently, it is unnecessary to decide at this point whether
Keystone is an adm ni strator.
3. Definition of “Fiduciary”

Keystone al so contends that it is not a “fiduciary” under
ERI SA § 3(21), 29 U.S.C. § 1002(21),’ because Keystone nerely
provi des the health benefits under Reilly’ s plan. Keystone’'s
Mt. 1 5; Keystone’s Mem at 3. Thus Keystone argues that Reilly
cannot sue it under ERI SA § 502(a)(3). Keystone’'s Mem at 3.

Al t hough ERI SA broadly defines fiduciary, see Curcio, F.3d

at 233, the Court of Appeals for the Third Crcuit has not rul ed
whet her persons who exercise discretionary authority or
responsibility in granting or denying clains are fiduciaries
under ERI SA. Several courts have found that if an insurance
conpany has the authority to grant or deny clains, it is an ERI SA

fiduciary. See, e.qg., Pacificare Inc. v. Martin, 34 F.3d 834,

! 29 U.S.C. 8§ 1002(21) provides:

a person is a fiduciary with respect to a plan to the
extent (i) he exercises any discretionary authority or
di scretionary control respecting managenent of such pl an
or exercises any authority or control respecting
managenent or disposition of its assets, (ii) he renders
i nvest ment advice for a fee or other conpensation, direct
or indirect, with respect to any noneys or ot her property
of such plan, or has any authority or responsibility to
do so, or (iii) he has any discretionary authority or
di scretionary responsibility in the admnistration of
such pl an. Such term includes any person designated
under section 1105(c)(1)(B) of this title.

29 U.S. C. § 1002(21).



837 (9th Cir. 1994); Libbey-Onens-Ford Co. v. Blue Cross and Bl ue

Shield Mut. of Chio, 982 F.2d 1031, 1035 (6th G r. 1993); see

also, Arber v. Equitable Beneficial Life Ins. Co., 889 F. Supp.

194, 199 (E.D.Pa. 1995) (finding that plaintiffs, who had averred
def endant controlled funds used to pay clains and had

di scretionary authority to determ ne whether a nedical expense is
covered, adequately pleaded that defendant “is a fiduciary in at

| east sonme areas, so as to bring a claimfor breach of fiduciary

duty . . . .”); see generally, Janmes F. Jorden et al., Handbook

on ERISA Litigation 8§ 3.02[B][1][a][i] (2d ed. 1997 & Supp. 1998)

(“Persons who exercise discretionary authority or responsibility
in granting or denying clains for benefits or who exercise
discretionary authority with regard to other questions of benefit
entitlenment or eligibility will be fiduciaries.”). Here, the
first amended conplaint alleges that the dispute in part involves
Keystone’s al l eged wongful denial of Reilly’'s clains for nedical
benefits. Therefore, Reilly sufficiently pleaded that Keystone
is a fiduciary. The notion to dismss wll be denied.
B. Motion to Strike

In the alternative, Keystone noves to strike portions of the
first amended conpl aint pursuant to Rule 12(f) of the Federal
Rul es of Civil Procedure because Keystone is neither an
adm ni strator nor a fiduciary under ERI SA. Keystone’'s Mt. | 6,

7; Keystone’s Mem at 3-4. Rule 12(f) permits the court to



strike “fromany pleading any insufficient defense or any
redundant, immaterial, inpertinent, or scandal ous matter.”
Fed. R Cv.P. 12(f). As noted above, Reilly has adequately

pl eaded that Keystone is an ERI SA fiduciary. Accordingly the

motion to strike will be deni ed.



IN THE UNI TED STATES DI STRI CT COURT

FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

Charles J. Reilly,

Pl aintiff,

V. : ClVIL ACTI ON

NO.  98-Cv-1648
Keyst one Heal th Pl an

East, Inc.,
Def endant .
ORDER
AND NOW this _ day of , 1998, wupon consi deration of

Def endant Keystone Health Plan East, Inc.’s notion to dism ss and
alternative notion to strike, and Plaintiff Charles J. Reilly’s
opposition thereto, it is hereby

ORDERED t hat :

(1) Defendant Keystone Health Plan East, Inc.’s notion



to dismss the first anmended conpl ai nt under Rul e
12(b) (6) is DEN ED

(2) Defendant Keystone Health Plan East, Inc.’s
alternative notion to strike portions of the first

anended conpl aint under Rule 12(f) is DEN ED

BY THE COURT

JOSEPH L. MCGEYNN, JR
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